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In “ihe Natter of the Appeals of

MCA, INC. Ah! P:CA ARTISTS, LTD.

For Appellants: Donaid D. Vinn
Attorney and Tax Manager

For Respondent: Cra!:rford iI* Thomas
Chier” Counsel

Wilbw 2. Lavelle
Associate.Tax Counsel,

Thes.2
the ._Revewe and

O P I N I O N--L--Y-

appeals a r e made pursuant to section 2&S&1 of
.Taxation Code f-ram the ac'cion of the kanchise

Tax Board in disallowing interest 02 claims of MCA Inc. 2:-iE.
yLc.4:  Ap’ci;$fjs ) Ltd., for rer"u;?d of franchise tax in the azo~~'?ts
of $17,9i.3.00 and
1353,

$11,~46.00, respectively, for the incor2e yea?
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Appeals of WA Irtc . and MCil Artist. _ s 9 r,t3 .

Secti. 25551 of the Revenue and Taxation Code
provides:

.

Exceot as othezwise provided in th$sT
chap~t?~,  the ~F_ZX imposed by this paTt
si\,all be paid rot later than the tine
fixed fol% fil-Jq the return (determined
without regard to any extension of time
for filing the return).

Urlder sectbons 25401 and 25551, appellants PZZLX
.obliPzted to pay their taxes3 on oI' befor? tlhe regular due da-tie
for f:i.ling their returns, i.e., Narch 15, 1964. X0 provision
allowed any extension of tine within which to pay the respective
taxes. Failure to pay their taxes on or befom the dtie date
~rould have subjected the tax-2ayers to an interest charge of
6 percent froni the due date to the date of payn;ent.  (Rev. 2:
Tax. Code, $ 25901,)

* Section 26080 of the Revefiue and Taxatiorz Code
provides in part:

Interest shall be allowed and paid uoon
any overpayment in respect of any tax,
at the rate of 6 percezt per annum . . . .

Section 26080.2 of the Revenue ar,d Tax.ati.on Code
provides:

A paymnt not made 'incident to a bona fide
and orderly disc'_a~ge  of an actual liability
or one reasonably assmed to be imposed by
law, is not an overpayment for the purposes
of Section 26080.and interest is not payable
thereon.

On the face of this matte-r, it wouldappea;? that each
of the pay.r;?erits in question ms inc.i_dent to a bona fide and
orderly disclharge of an actual l.iabil.i_ty or one reasooahly
-assmed to be irnposed 'by.la~!, arid that interest :i.s them,fore
due to appellants e The tax was specifically required by statute
to be paid in advance of the extended due date of the return,
and it is undisputed that a good faith effort rws made to
es'tir;;at c the SlOv,zlt  d,ue ~ ResFondent coritends, 'hoP:ever, that
no overpayzlent exists and no interest is 'allomble ukiess ttie
payxcnt is L:ade pursuant 'i;o a return or an assestikLL0 13~)t~ It relZ_es
upon the legislative history and judicial constmction of a federal
income tax statute,
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Anne!l_s of XCA Inc. and PICA Artists, Ltd- _I ___t_

S e c t i o n -  2 6 0 8 0  is substantially the sam as sectLion
6611(a) of’ the Internal Revenue Code of 1954.. A federal provision
which is somewhat analogous to section 25080.2 is section @tOl(c)
of the Internal Revenue Code of 1951-L (formerly section 3770(c) of
the Internal Re,vei?ue Code of 19x9) which provides:

I

An amount paid as tax sha.11 not be
cork5idered  not  to  constitute  an over-
wyment solely by reason of the fact
that there was no tax liability in

I respect of which such amount was paid.

0

The legislative history of section 3770(c) does not,
in OUP o&_nion, establish that a return or an assessment is a
prerequisite to an overpayment. Section 3770(c) was added to.
the Internal Revenue Code of
of 1943.

1939 by the Current Tax Payment Act
Respondent has quoted the following committee report,

explaining the bill which added that section:

The income'-tax law reiuires the
taxpayer to make a return of his tax
and to pay the tax so returned. These
requirements contemplate that in the
discharge of these duties at 'i;he time,
place, and manner prescribed, honest
mistakes will occur -- mistakes both as
to the amount of the ta)C and as to the
existence of any tax liability; and
that such' honest mistakes made incident
to the bona fide orderly compliance wit-n

the actual. or reasonably apparent duties
of the taxpayer Ei;pe ‘to be corrected under
the provisions of lav: goveming overpayments.
It is believed t’nat ex-isking law so provides.
The language .of cei?tai:l court decisions
(hol_dir:g  that ceqtain paynznts,  not made
incident to a bona fide and orderly discharge
of actual. or reasonably apparent duties
imposed by la:\;, are not overpayments and
accordingly that interest is not payable)
has been'reed by some as meaning that no
payment can result in an overpayment if no
tax liability actually e-isted. It is not

believed that such read,iwr~*  is in any way a‘--'/J
St2tE2l?Ei?t  of existing 1a:r. The provFsions
of the bill, ho~:.iev~r, emphasize the need
for clarity in this regard.

Uader  the bill as passed by the Senate,,
.ttro requirwnents become basic features of
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Appea ls  of NCA inc. and MCA Artis’i;s, I,td.

the income tax: (1) The declaration and
payment of the estimated tax; and (2) the
withholding and collectioln by the employer
of tax from the wases of empioyeesJ and the
ret-u% and payment as: such of the anount by
the erzployer-~  to the Goverrment.' Eeriest
mistakes incident to faithful and orderly
compliance.eiill,  of course, 'occw, just as
they have in the older procedures of the _
tax’. The dou’~-Ls expressed as to t h e
'existence of an overpayment  in case itI ultimately turns out that there is r,o tax,
it is believed should be put to rest, and
to this end the mend;:ent to section 3770
of the code was inserted in the Senate bill.
Xt is thought that the code does not
contemplate that 1iabilLty for interest
can be cast on the Govemnment by n;e-rely
duzpins money as taxes on the collector, by
disorderly renittances to hin of amounts
got cozqmted in pursua-nce  _of the a&tLzal or
reasonably app+='~_~nt require,nents 02 the code,
or not t?ansn?_tted in accordance wltih the

0.
procedures set up by the code, or by other
abuses of tax administration. As to these,
a proper application Or’ existing law will

enable the courts, in the f.uture as generally
. in the past, to deny treatment as overpaym3nts

to these improper payments e (3. R. Conf. Rep.
No. 510, 78th Cong., 1st Sess., p. 48 (1$43).)

This report is, at best, inconclusive on the iss-ue
bePo;_?e us, The case law existing at the time the repo& was
prepared could reasonably have been construed to Pe^"mit interest

b y  larJ, rega,_ciless or" whether
return or an assessment.
Supp-.  81.7; Atlantic 011
F. Sup-p. 766; and Susser v.I___I
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Appeals of MC-4 p-;,e . and MC.4 Artists, Ltd.

of avoiding penalties and interest, since it is contended by t1he
executors that not all of this sum is legally or lawfully due *"
The Supreme Cow-L of t'ne United States noted that “the taxpayer
did not disc’har-,.&:e what he deemed  a liability nor pay cjr~e tixi’c ~8s
asserted o I’
extensior, o f

I n  Sussei* V. UTii.ted,_S:ates,  supra, 130 5’. 2 d  537, a n
tiGT-;cTo’r’ile  an esbabe tax return was granted;

howver, a remittance was made prior to the original due da,te
for payment of the tax. The court stated that thz time for tax
settlement had been extended and that .the remittance xas entirely
volJn&.ry  . Tills case seemed to turn on the premise tiiat no tax
ES due at the time the remittance was made . j-n );uqp-y v .
United -States, sq~m, 78 P. SU?~. 2 3 6 ,‘;: $gO,OOO was deigvered  to
zne collector in anticipation of a deficiency assessment o AlthOU~;h
the comt stated t’nat section 3770(c)  did not change the “existing
la.!.j’J &’bnat a return or assessment xas a prerequisite to an over-
payment, that statement is colored by the fact that t’he remittance
was entirely voluntary.

In situations virtually identical to the present matter,
the_ Co~~rt of Claims has taken a position contrary to that of
re spoindent . In Han:= v. United States, 63 F. Supp.' 73, that
court considered-%-%ase  ~ri%?e t’he time for filing an estate tax
return was extended ‘a;t the taxpayer-was required to pay the taxes
estimated to be due. Under those cir’cumstances,  the Court of
Claims held that such a remittance based,..upon a bona fide estimate
of tax then due constituted a payrizent  of tax and the taxpayer was
entitled to interest on the overpalgnent. At least one other
federal court ‘has indicated that the critical consideration is
whether the remittance was required by law. (United States v.
Kil ler , 315 F.2d 3$I., cert. d e n i e d , 375 U.S. s211_ii--Kxx- 2d 571.)

In the case before us, MC.4 and NCA Artists mad;
.- _

payments in good faith in an honest effort to discharge their
respective tax liabilities at the time required by law. The
language of  sect ion 26080.2,  in itself, leads to a concl.usion
that a,3oe llants are entitled to interest, and the federal
authorities  Which VJe have considered do not compel a different
conclusion. Accordingly, it is our opinion that appellants
must be allowed the interest which they claim.

O R D E R-. .- c - -.

P~wsuat  to the vletis exmessed in t’ne opinion of^
the board on file in this graeeeding,  and good cause appearing
therefor,
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Appeals of MCA ,Lnc. and I?CA Artists, Ltd.

IT 1s EmBy  ORj-J$s;wD,  AI);uj(+ED  A>9 j+js(!rGz:D,  p-y;;;”
to section 26080.1 of the Xevenue a.nd Taxation Code? thaw A

action or” the Franchise Tax Board in dissllou;ing ini;eresG on.
claim of jGCA Inc.. and MCF, Artists, Ltd., f:r ~efI.X?d of. frwc:hise .

tax in the amounts of $97,313.00 and $11,54o.O0,  respectLvely,
’ for the incone  year 1903, Se and the same is hereby reversed.

Done at Sacramento, CEki_fornia, this 7th day of
'March, 1967, by the State Board of Z.!Iqualization.

Attest:

--is-


